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degty ese, 


. Following is The Washing- 
‘ton Post’s trial memorandum 
submitted in U.S. District 
‘Court: 


It is hornbook Jaw that in 
any caSe--even a case in 
which no constitutional prin- 
ciples are at stake—plaintiff 


may not obtain the extraor- 
dinary remedy of a prelimi- 
nary injunction unloss it can 
establish to the satisfaction 
of the court not only that it 
“will probably succeed at the 
final hearing, but also that 


the failure to grant such re-. 


lief will result in grave and 
irreparable injury to it. Sec, 
e.g., Industrial Bank. of 
Washington vy. Tobriner, 405 
F. 2d 1321 (D.C. Cir. 1968); 
_Young v. Motion Picture As- 
Sociation of America, Inc., 
299 ¥. 2d 119 (D.C. Cir. 1962). 


‘Where, as ‘here, First 
‘Amendment rights are con- 
cerned the ~ government 


bears a far greater burden 
than normal. For in such a 
case, the balance is always 
weighted in favor of free ex- 
pression, and this is particu- 
.larly true where the pro- 
posed infringement involves 
‘a prior restraint (Liberty 
‘Lobby, Ine. v. Pearson, 390 
F. 2d 489 (D.C. Cir. 1968.” 
Thus, in formulating the 
-issue to be tried on remand, 
the Court. of Appeals im- 
posed on the government 
the burden of showing that 
‘publication of the material 
-here complained of “would 
‘so prejudice the defense in 
terests of the United States 
or result in such irrepable 
injury to the United States 
as would justify restraining 
the publication thereof... 
See Near v. Minnesota, 283 
U.S. 697, 715-16 (1931).” (Em- 
‘phasis added.) ; 
Clearly, a showing of 
‘some prejudice to the inter- 
‘ests of the United States or 
:some irreparable injury is 
insufficient. The prejudice 
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types of injury referred to 
‘in that portion of Near v. 
‘Minnesota to which the 
‘Court of Appeals has specif- 
ically directed our attention.” 


The Near case (283 U.S. at 
716) speaks of “actual ob- 
struction” to the govern- 
ment’s “recruiting service,” 
the “publication of the sail- 
ing dates of transports,” or 
“the number and location of 
troops.” We recognize, of 


‘course, that this list is not 


all-inclusive, but it is never- 
theless indicative of the 
type of injury which the 
government here must 
show. To succeed, the gov- 
ernment must.establish that 
the publication of the matc- 
rial here at issue would re- 
sult in a serious, immediate 
and substantial threat to its 
ability to wage war, immi- 
nent risk of death to Ameri- 
can military personnel, ora 


‘grave breach of the national 


security. As noted by Judge 
Gurfein in the New York 
‘Times case, the 
whether publication will re- 
sut in “serious security 
breaches vitally 
the interest of the Nation.” 
(Emphasis supplied.) Em- 
barrassment to United 
States and foreign states- 
men and politicians, on the 
other hand, cannot support 
the issuance of such unprec- 
edented relief any more 
than it could justify the his- 
torically and judically dis- 
credited Alien and Sedition 
Acts. See New York Times 
Co. v. Sullivan, 376 U.S. 254, 
276, et seq. 


- © We do not concede that the Court 
of Appeals’ reading of Near v. Minne- 
sota is correct We believe that the 
Near accorded by this 
Court Is more fundamentally In accord 
with modern First Amendment con- 


reading ot 


cepts, which, at the time Nuvar was 


issue is- 


affecting — 


We are, of course, not yet 
privy to the government’s 


case, But the probable result 


of the government’s proof is 


already clear. Judge Gur-: 


fein, after an extensive in 
camera hearing which al- 
lowed the government full 
latitude to develop its evi- 
dence, failed to find any- 
thing more than that the 
historical report contained 
documents which were years 
old and which, if published, 
would in no way jeopardize 
the defense or foreign rela- 
tions interests of the United 
States, albeit publication 


could demonstrate an em-, 
barrasing disparity between . 
the private and public acts: 


and thoughts of some high 
former officials. Judge Gur- 
fein said: * ‘ 


“This Court docs not doubt 
the right of the Govern- 
ment to injunctive relief 
against a newspaper that 


is about to public [sic] in-_ 


formation or documents 
absolutely vital to current 


national security. But it” 


does not find that to be 
the case here. Nor does 
this Court have to pass on 
the delicate question of 
the power of the President 
in the absence of legisla- 
tion to protect the func- 
tioning of ‘his preroga- 
tives—the conduct of for- 
eign relations, the right to 
impartial advice and mili- 
tary security, for the re- 


sponsibility of which the’ 


Executive is charged 
against private citizens: 
who are not government 


Ina First Amendment Case’ 


would seriously breach the 
national security. It is 
true, of course, that any 
.breach of security - will 
cause the jitters in the se- 
‘curity agencies themselves 
and indeed in foreign gov- 
‘ernments who deal with 
us. But to sustain a pre- 
liminary injunction the 
Government - would . have 
‘to establish not only ir- 
reparable injury, but also 
the probability of success 
in the litigation itself. It 
is true that the Court -has, 
not been able to read 
through the many volumes 
of documents in the his- 
tory of Vietnam, but it did 
give the Government an 
opportunity to pinpoint 
what it believed to be 
vital breaches to our na- 
tional ‘security of suffi- 
cient impact to controevert 
the right of a free press, 
Without revealing the con- 


tent of the testimony, suf-. 


‘fice. it to say that no 
cogent reasons were ad-. 
vanced as to why these 
documents except in the 
general framework of 
embarrassment previously 
mentioned, would vitally 
affect the security of the 
Nation. In the light of such 
a finding the inquiry must 
end.” ; 
In a statement appearing 

.n the Sunday cdition of The 

Washington Post (page 

A15), the President’s press 


secretary suggested that the: 
chief areas of the govern- 
ment’s present concern in- 
volved the continued ability 
of governments to deal with 
one another on a confiden- 
tial basis and the ability of 
presidential . advisers to 
speak and write candidly. 


While these matters are of: 


AT: 


Series 


. officials. For I am con- 
strained to find as a fact 
that the in camera pro- 
ceedings at which repre- 
sentatives of the Depart- 
ment of State, Department 
of Defense and the Joint 
Chiefs of Staff testified, 
did not convince this Court - 


; a di declded, had not been fully developed 
must be 80. extraordinary  ¢ articulated. The, landmark case_ of 
cand the irreparable injury New York Times Co. v. Sullivan (376 
go great as to justify this un-: 

“ Og infring preme Court In Rosenbicom vy. Metro-- 
precedented — infringement Peer Teedo US LW. 4694 June. 7 | 


on First Amendment frec-- 1971), were sill 20 to 30 years in the 
doms future. It is obvious that many of the 


examples referred to in Near v. Minne. 
What, then, must the Gov- sofa as properly enicinable could not 

: 4 a1, Wills 

ernment actually show to‘ recognize, however, that this Court 

ani 


government, we note that 
Judge Gurfein specifically - 
found that they were not: 
here involved. 

We do not know what dif- 
ferent or additional evi- 
dence the government will 
introduce in these procecd- 


U:S. 254) and its proseny, including, 
most recently, the decision of the Su- 


»now constifutionally be enjoined. We 
7 ; * we are bound, at this stage of 
prevail at this hearing? The these proceedings, by the "ground ay : 
answer to that question, We foals, Alvine appropriate time and in that the publication of ee eek ee v7 
suggest, must be determined . ihe appropriate forum, the defendants in- these historical documents such evidence centers anou 
aaa: n . 
with reference to tl ppboned Or Retedsei 2004/09/28 : CIA-RDP88-01314R00Q030038007728h the 
5 porary resraining order was unconsti- rasident’ * ¥ 
tutional, in the Isht of the vaque and President's pr css secretary | 
has adverted, they are: 


| 
{ 
legitimate ‘concern to the! 2 


conclusory showing made by the Gov- eont tnusd i 
ernment In support of its application. f 


( 


“clearly insufficient to juApproved For'Releasa 2064/09/28 urdla-RDP 


_,most jealous resistance to 


suppression of First Amend- 
‘ment freedoms, We note, in 
this connection, that govern- 
ments themselves officially 
publish, “leak” or otherwise 
disseminate supposedly con- 
fidential | communications 
feom other governments 
when it suits their purpose; 
‘and it is so well known as to 
be an appropriate subject of 
judicial notice that advice 
given to the President by 
‘his advisers is, with aston- 
ishing regularity, leaked to 
the national news media. We 
respectfully submit that the 
legitimate - 
concerns with respect to 
such matters can best be 
served by increased vigi- 
lance within the Executive 
‘Department, and not by sup- 
pression of First Amend- 
ment rights after the mate- 
rial has been widely dissemi- 
nated to persons outside the 
_ government. 

- Having embarked on a 
‘eourse of censorship unpar- 
alleled in the history of the 
Republic, the government 
now seeks to frustrate the 
very judicial process which 
it has itself invoked. It in- 
sists upon a hearing in cam- 
era, under procedures which 
would severely circumscribe 
defendants’ rights to defend 
themselves. 


Much of the so-called “se- 
eret information” has al- 
ready been published. The 
government claims it has 
thereby already been irre- 
parably injured, Before this 
court shrouds this proceed- 


ing in secrecy, the govern- . 


ment at the very least, 
should be required to prove 
in public the nature and de- 
gree of the harm it claims it 
has already sustained. Espe- 
cially in the light of Judge 
Gurfein’s holding, unless 
the government can demon- 
strate for all to see that 
‘what has already been pub- 
lished has indeed jeopard- 
ized this nation’s security, 
there can be no justification 
for the secrecy the govern- 
ment now demands. . 
“Any attempt to invoke se- 
_trecy here will create a prec- 
edent which, once estab- 
lished, will be expanded toa 
_variely of evolving circum- 
stances claimed ,to relate 
to the “national security” or 
“whatever other governmen- 
tal interests are asserted to 


justify preclusion of PulABp 


. Scrutiny. The preservatiol 
of a fair and impartial judi- 


1 every 


~ tions 


’ lationships, 


governmental - 


rove 
of 


such encroachment 
upon the judicial process. 
‘The foregoing considera- 
may appear doctri- 
naire, but, in truth, they lie 
at the core of our freedom. 
This case does not involve. 
the trade secrets of private 
parties or delicate family re- 
which conced- 
edly bear no relationship to 
the commonweal. This is 
not a case in which the 


government seeks to keep, 
. information secret by sur- 


rendering the right to use 
such evidence itself. J'o the 
contrary, this case bears di- 
rectly on the political proc- 
ess at the highest level, an 
attempt by our government 
to censor the dissernination 
of information which is vital 
to an informed electorate. 
This proceeding, then, 
should take place in the 
open, not in secret, and reso- 
lution of the competing in- 
terests should be made on 
the basis of evidence which 
all may examine, not on evi- 
dence which is sealed and 


- impounded. 


Heine v. Raus 261 F, 
Supp. 570 (D, Md. 1966), va- 
cated, 399 ¥. 2d 785 (4th Cir. 
1968), on remand, 305 F, 
Supp. 816 (D. Md. 1969), af- 
firmed, 432 F, 2d 1007 (4th 
Cir, 1970), cert..denied (April 
19, 1971), the case upon 
which -the government has 
stated it would principally 
rely, does not, in fact, sup- 
port its position. In Heine, 
the government had not in- 
voked the judicial process 
and, indeed was not evena 
party to the litigation. What- 
ever may be the rights on 
the government under the 
“state secrets doctrine” 
where if is a non-party wit- 
ness, it cannot invoke that 
doctrine where it is a party 
to the litigation and, partic- 
ularly, when it is the plain- 
tiff. Applicable here is the 
holding of Alderman v. U.S., 


-894 U.S. 165, 191, where the 


court noted with approval 
the government’s concession 
that: 


“, , . disclosure must be 
made even though at- 
tended by potential dan- 
ger to the reputation or 

' safety of third parties 
or to the national secu- 
rity—-unless the United 
States would prefer dis- 
missal of the case to dis- 
closure of the informa- 
tion.” 


No matter how appropri-- 


a FoPReledue!20eM/09/ 28 FARUREED TRLAROOSSO0BSEEFF-®, 375 U.S. 


ee 


: view 


an tm camera hearing, 


. to what oceurred behind 


closed doors will supplant 
that certainty which a public 
hearing assures to the integ- 
rity of the judicial process, 

There are also immediate, 
practical considerations of 
vital importance to the de- 
fendants in this case. If de- 
fense counsel is effectively 
to serve these defendants, 
he must be free to cross-ex-. 
amine and rebut, where pos- 


- sible, the evidence adduced 


by the government. To do so 
effectively, counsel must be 
allowed to have at his side 
or freely available to him 
persons with knowledge and 
qualifications sufficient to 
assist him to evaluate the 
government’s testimony -— 
persons who can supply ma- 
terial for cross-examination 
and who can, where neces- 
sary, take the stand to re- 
fute what the government 
offers. How can counsel for 
defendants obtain witnesses, 
or even seek out and inter- 
‘potential witnesses, 
when the testimony is of- 


‘fered in secret, and when 


defense counsel is not even 
permitted to discuss such 
testimony with the potential 
witness? In such circum- 
stances, defense counsel 
could not even determine 
whether the proposed wit- 


_ ness has the requisite resets i fundamental First Amend. 


Pa ee ment rights. It is the judici- 


monial knowledge, 
In summary, 
burdens an open trial may 
impose upon the govern- 
ment are vastly outweighed 
by the burdens — constitu- 


tional, legal and practical — . 
which a secret trial would . 
impose, not only upon the . 


‘defendants, but the Ameri- 


_; ean people, as well. In this 


case, in which the govern- 
ment seeks to impinge upon 
First Amendment freedoms, 
defendants’ counsel should 
be afforded the greatest of 
latitude and. assistance - in 


. the preparation of the case. 


They should not be forced 
to trial under 
which a secret trial would 
necessarily entail. 

In the limited time availa- 
ble to us, we have reviewed 
the government’s trial mem- 


handicaps | 


8B-G13AROOOZONREON7ABract principtes ' 


which have no real relation. | 
ship-to the questions pres- 
ented by this case, and a dis- 
cursive discussion of Section 
793 which is essentially ir- 
relevant to the issue pres- 
ently before the Court ‘and 
contrary to the express hold- 
ing of Judge Gurcfein in the 
New York Times case. These 
matters have been briefed 
exhaustively in New York 
Times or discussed in Judge* 


_Gurfein’s opinion, and necd” ' 
“not here be reargued. There 


is, however, one point to 
which we believe the court’s 
attention should be directed, 
namely, the- government’s 
contention that the classifi- 
cation of a document by the 
Executive is controlling 
upon this court, absent a 
finding that such classifica- 
tion is arbitrary and capri- 
cious. Nothing could be fur- 
ther from the fact. We are 
here concerned with a con- 
stitutional case. The ques- 
tion is whether a prohibition 
on publication of the docu- 
ments here at issue consti- 
tutes a violation of the First 


' Amendment. The use of la- 


bels—-even the label “Top 
Secret-Sensitive” by the gov- 
ernment—does not relieve 
this court of its duty to de- 
termine independently, on 
the basis of all the facts ad- 
duced, whether the injune- 
tion the government seeks 
would impinge upon defend- 
ants’ First Amendment 
rights. 

Under our constitutional 
system the courts are the ul- 
timate guardians of these 


ary not the Executive which 


‘has the right, indeed the 


duty, independently to ex- 


' amine the evidence to deter- 


mine whether the granting 
of an injunction would in’ 
fact abridge constitutional 
protections. Wood v. Geor- 
gia; 370 U.S. 375, 386 (1962); 
Craig v. Warney, 331 U. S. 
367 (1947); Norris v. Ala- 
bama, 294 U, S. 587 (1935). 

As was said in NAACP vy, 
Button, 371 U. S. 415, 429 
(1963): 

“,..a State cannot fore-. 

close the exercise of con- 

stitutional rights by mere 
labels.” 

As stated by the Supreme 
Court in New York Times 


2 ogyataaaee 
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“ &This Court's. duty is 
not limited to the clabora- 
tion of constitutional prin- 
.ciples; we must also in 
proper cases review the 
evidence to make certain 
that those principles have 
been constitutionally ap- 
plied, This is such a case, 
-particularly since the ques- 
‘tion is one of alleged tres- 
, pass across ‘the line be- 
tween speech uncondition- 
ally guaranteed and speech 
which may legitimately be 
régulated.’ Speiser v. Ran- 
dall, 357 U.S. 513, 525 2 L 
ed 2d 1460, 1472, 78 S Ct. 
1332. In cases where that 
line must be drawn, the 
rule is that we ‘examine 
for ourselves the state- 
ments in issue and the cir- 
cumstances under which 
‘they were made to see... 
whether they are of a 
character which the prin- 
ciples of the First Amend- 
-ment, as adopted by the 
Due Process Clause of the 
Fourteenth Amendment, 
protect” Pennekamp vy. 
Florida, 328 U.S. 331, 335, 
90 L ed 1295, 1297, 66 S 
Ct. 1029; see also One, 
Ine, v. Olesen, 355 U.S. 
. 871, 2 L ed 2d 352, 78 S 
- Ct. 864; Sunshine Book 
Co. v. Summerfield, 355 
US. 872, 2 L ed 2d 352, 
"8 S Cth 365. We must 
‘make an independent cx- 
amination of the whole 
record, Edwards v. South 
‘Carolina, 872 U.S. 229, 235, 
9L ed 2d 697, 702, 83S Ct. 
680, so as to assure our- 
selves that the judgment 
~* does not constitute a for- 
bidden -intrusion on the 
field of free expression.” 

- The only justification for 
continuing this proceeding 
is the government’s claim 
that publication of as yet un- 
published material will re- 
- sult in irreparable injury to 
it. Yet, as a result of Judge 
Gurfein’s decision, -before 
this hearing is concluded 
The New York Times may 
“pe legally free to resume 
publication of its series, If 
this should occur, it would 
be manifestly inequitable to 
‘eontinue the temporary re- 


straining order or to grant . 


‘a preliminary injunction. 
Continuation of the restraint 


could then serve no concciv- - 


able purpose except to in- 


‘jure irreparably The Wash- 


ington Post, and deprive its 
readers of information free- 
ly available to everyone clse 
throughout the world. See, 
eg, City of Montgomery, | 
Ala, v. Gilmore, 277 F. 2d. 
364, 368 et seq. (Sth Cir. 
1960); Grand Union Equip- — 
ment Co. v. Lippner, 167 F. 
2d 958 @d Cir. 1948). If such 
circumstances should occur, 
defendants will immediately 
move to dissolve any re- 
straint upon The Washing- 
ton Post’s freedom to pub- 
lish. ; 
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